


















































































































































































































































1 amendment to what he had stated before, which I submit is probably the same time that the

2 statement was written up. So what I am suggesting is, that the fact that there are discrepancies

3 and disputes doesn't mean that someone is not telling the truth, but I think as we all are aware in

4 our experience and as we all can see that a person's recollection of the events doesn't always

5 coincide with the person sitting next to him's recollection of the events. It doesn't always

6 coincide with other people who are observing or hearing the events and we know that that goes

7 on in everyday life, and whether it's caused byhow we feel at the particular time, whether we're

8 upset or not, or whether emotional about a situation, we don't recall things perfectly, whether or

9 not its just tainted, our recollection by our particular position at that time, we don't know.

10 Senator Bertram acknowledges that he did ask, requested, urged that the matter not proceed to a

11 court matter. He did offer to pay for the vest. He did acknowledge that he'd spent a lot of

12 money there and Mr. Koshiol acknowledged that as well and perhaps in this exchange that went

13 on between them the recollection and particularly at the time that Mr. Koshiol says that he made

14 this recollection perhaps his recollection of the events, although the words were the same, that

15 the sequence in which they came out and that the meaning of the words was not the same as Mr.

16 Koshiol heard them to be the same as Senator Bertram conveyed them to him, and I submit to the

17 committee that if you have to decide by clear and convincing evidence that that's just as

18 reasonable an explanation as what had occurred and it doesn't mean that neither party or that one

19 or the other is not telling the truth but that their recollection of the events differ. Thank you.

20 SENATOR REICHGOTT JUNGE: Thank you, Mr. Resnick. Any questions. If not, we

21
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1 thank you. Senator Bertram, I also want to thank you for your willingness to come before the

2 committee. I want to thank you for your cooperation in this investigation throughout and in the

3 preparations you have done and everything that we have requested and I appreciate that. As you

4 know, we will be deliberating on this over the next week and will be meeting again on the 9th of

5 January to make a decision as to what, if any, discipline is appropriate in this case. You and your

6 attorney are invited to attend on that date. It will be about 1 o'clock or so on January the 9th.

7 You need not be here, but you are entitled to be here. So, I thank you and with that then I would

8 ask that you be excused.

9 MR. RESNICK: Thank you, Madame Chair.
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Subj: Bribery of a Witness Before a Complaint Has Been Filed

You have asked for my analysis of how Minn. Stat. § 609.42, Bribery, applies
to the facts of the complaint against Senator Joe Bertram, Jr., which was heard by the
Subcommittee on Ethical Conduct January 3.

I. The Facts

The testimony from Mr. Koshiol at the hearing was that, in Senator Bertram's
car on the way to Senator Bertram's house, Senator Bertram had made an offer to Mr.
Koshiol that, "I'll give you more business, I'll do anything I can. I'll give you more
business, I'll bring my friends in, I'll buy more things from you, I'll give you $1,000,"
if Mr. Koshiol would not press shoplifting charges against him. They were the only two
persons in the car.

Further testimony from Mr. Koshiol was that, when they had returned to the
police station after visiting Senator Bertram's house, Senator Bertram made a similar
offer in the presence of the Chief of Police, William Drager. The second offer was,
"Please don't do this. I'll bring you more business, I'll bring my friends in, I'll buy
more things from you, I'll give you money," ifMr. Koshiol would not press charges.

Chief Drager confirmed the second offer, at the police station, except that he did
not recall Senator Bertram saying anything about giving money. .

Senator Bertram denies offering Mr. Koshiol $1,000 not to press charges. He
says he did mention a thousand dollars twice in their conversations, but in the context
that he would pay for the vest, "If it's $100 or $1,000, I'll pay for it," and in the context
of the thousands of dollars he had already spent in Mr. Koshiol's store. He said that
Chief Drager was "pretty accurate" in his version of what was said.

~S~~2
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II. The Law

A. Offer of a Benefit to a Public Official

Paragraph (1) of § 609.42, subdivision 1, applies to a situation where an offer is made to a
public officer or employee to provide that person with "any benefit, reward or consideration to which
the person is not legally entitled with intent thereby to influence the person's performance of the
powers or duties as such officer or employee." The offer need not be of a specific dollar amount. It
need not even be an offer of money. Any "benefit" is sufficient. But to be a crime under paragraph
(1), it must be made to a public officer or employee. Since Mr. Koshiol is not a public officer or
employee, paragraph (1) does not apply.

B. Acceptance of a Benefit by a Public Official

Paragraph (2) applies to the public officer or employee who requests or receives an offer of
a benefit of the kind described in paragraph (1). Since Senator Bertram was making the offer, rather
than receiving it, paragraph (2) does not apply.

c. Offer of a Benefit to a Potential Witness

Paragraph (3) applies to an offer of a benefit made to "a person who is a witness or about to
become a witness in a proceeding before ajudicial or hearing officer." Mr. Koshiol was a witness to
the crime of shoplifting, which occurred that day and to which Senator Bertram pled guilty in a
proceeding before a judge three days later. But the alleged offers were made before Mr. Koshiol had
given his sworn statement to Officer Schmitt at the police station and before charges had been filed.
The "proceeding before ajudicial or hearing officer" had not yet begun. Was Mr. Koshiol "a witness
or about to become a witness" within the meaning of the statute?

A similar question was decided in 1986 by the Minnesota Court ofAppeals, in the case ofState
v. Koon Meng Chan, 393 N.W.2d 228 (Minn. App. 1986). In that case, an attorney asked a man for
information about a workers' compensation claim. The man replied, "what's in it for me?" The
attorney said nothing, and the man refused to answer further. The next day, the attorney's client called
the man. The man said he wanted ten percent of-the client's workers' compensation recovery. They
agreed to meet at the client's house to discuss the matter. The client arranged to have a police officer
present to record the conversation. The man requested a promissory note for ten percent of the
expected recovery, or about $150,000. This money was to be in exchange for his testimony that he
discussed business with the client at a bar the evening of the accident. A workers' compensation
claims petition was not filed until several weeks after the conversation.

The Court of Appeals affirmed the man's conviction for bribery. The court quoted with
approval from a Kansas case, State v. Reed, 213 Kan. 557,516 P.2d 913 (1973):
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It should be noted that there is nothing in the statute which specifically requires that
an action or proceeding be pending at the time the attempt is made to deter a witness
from giving evidence .... [A] person who has knowledge of facts out of which a
criminal prosecution might arise is a 'witness' within the meaning of the statute.

* * *

We therefore hold that [the Kansas statute] which makes it an offense to corruptly
influence a witness is primarily designed to prevent the corrupt interference with the
administration ofjustice, and its purpose is to go back as far as necessary and say, in
effect, that any attempt to so influence prospective witnesses that the truth will not be
presented in anticipated litigation is a criminal offense * * * *. [I]t would defeat the
obvious intent of the legislature to restrict the application of such a statute to those
persons already served with a subpoena or under legal process to appear in pending
actions. To do so would put a premium on the early offering of bribes or threats to
prospective witnesses. The corrupt purpose can be equally effected by offers made to
those who are as yet only prospective or contemplated witnesses.

393 N.W.2d 229-30 (citations omitted).

So, it seems clear that the timing of the offers does not prevent them from supporting a
conviction of bribery within the meaning of Minn. Stat. § 609.42, subd. 1 (3).

An older case from the Minnesota Supreme Court is no longer on point. In State v.
Wurdemann, 265 Minn. 92, 120 N.W.2d 317, where the defendant had attempted to induce a young
woman to absent herself completely and give no testimony whatever in an arson case in which it was
then contemplated she would be called as a witness, the Court, Sheran, J., reversed the defendant's
conviction for bribery on the ground that the predecessor statute l was directed:

"* * * not against bribing or offering to bribe a witness to stay away from the trial,
and give no testimony at all, but against bribing or offering to bribe him to give false
testimony, or 'to withhold true testimony' when testifying." (Italics supplied.)

29 Minn. at 93, 102 N.W.2d at 318.

I Minn. Stat. 1961, § 613.09 Bribing Witness. Every person who shall give, or offer, or promise to give,
to any witness, or person about to be called as a witness, any bribe, upon any understanding or agreement that the
testimony of such witness shall be thereby influenced, or who shall attempt by any other means fraudulently to
induce any witness to give false testimony, or to withhold true testimony, shall be guilty of a felony.
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Since that decision, the statute has been amended2 to prohibit an offer made "with intent that
the person's testimony be influenced thereby, or that the person will not appear at the proceeding."
(Italics supplied.) The loophole identified by the Court has been closed by the Legislature.

In sum, it is my opinion that the offer described by Mr. Koshiol and confirmed by Chief
Drager, even without considering whether there was an offer of money, constituted a bribe in violation
of the statute.

III. Sanction

The punishment set forth in subdivision 1, imprisonment for not more than ten years or
payment of a fine of not more than $20,000, or both, makes bribery a felony. It is a felony regardless
of the amount of the bribe. It is not a crime like theft, where theft of a small amount may be only a
misdemeanor, or even a petty misdemeanor.

As you know, conviction of a felony makes a person ineligible to hold public office, under
Minn. Const. art. VII, §§ 1 and 6. But the bribery statute goes even further. In the usual case, once
a felon has been discharged, the felon is restored to civil rights by operation of Minn. Stat. § 609.165,
subd. 1. But § 609.42, subd. 2, provides that when a public officer has been convicted of bribery, the
public officer "shall forfeit the public officer's office and be forever disqualified from holding public
office under the state." Subdivision 3 of § 609.165 specifically recognizes this exception to the general
rule.3

The Subcommittee does not have the power to convict anyone ofa crime. The punishment set
forth in the statute would not occur even if the Subcommittee were to find that the statute has been
violated. But the Subcommittee will want to consider how seriously the criminal law would treat
conduct of this kind when determining what level of discipline is appropriate.

PSW:
Enclosure: Minn. Stat. § 609.42

cc: Chief Justice Douglas K. Amdahl
Chief Justice Robert J. Sheran
Senator Joe Bertram, Sr.
Phillip S. Resnick, Esq.
Senator Thomas M. Neuville

2 Laws 1963, ch. 753, art. 1, § 609.42.

3 "This section does not apply to a forfeiture of and disqualification for public office as provided in section
609.42, subdivision 2."
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609.42 Bribery.
Subdivision 1. Acts constituting. Whoever does any

of the following is guilty of bribery and may be sentenced to
imprisonment for not more than ten years or to payment of a fine
of not more than $20,000, or both:

(1) Offers, gives, or promises to give, directly or
indirectly, to any person who is a public officer or employee
any benefit, reward or consideration to which the person is not
legally entitled with intent thereby to influence the person's
performance of the powers or duties as such officer or employee;
or

(2) Being a public officer or employee, requests, receives
or agrees to receive, directly or indirectly, any such benefit,
reward or consideration upon the understanding that it will have
such an influence; or

(~) Offers, gives, or promises to give, directly or
indirectly any such benefit, reward, or consideration to a
person who is a witness or about to become a witness in a
proceeding before a judicial or hearing officer, with intent
that the person's testimony be influenced thereby, or that the
person will not appear at the proceeding; or

(4) As a person who is, or is about to become such witness
requests, receives, or agrees to receive, directly or
indirectly, any such benefit, reward, or consideration upon the
understanding that the person's testimony will be so influenced,
or that the person will not appear at the proceeding; or

(5) Accepts directly or indirectly a benefit, reward or
consideration upon an agreement or understanding, express or
implied, that the acceptor will refrain from giving information
that may lead to the prosecution of a crime or purported crime
or that the acceptor will abstain from, discontinue, or delay
prosecution therefor, except in a case where a compromise is
allowed by law.

Subd. 2. Forfeiture of office. Any public officer
who is convicted of violating or attempting to violate
subdivision 1 shall forfeit the public officer's office and be
forever disqualified from holding public office under the state.

HIST: 1963 c 753 art 1 s 609.42; 1976 c 178 s 2; 1984 c 628
art 3 s 11; 1986 c 444
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A Senate resolution relating to ethical conduct; conduct of Senator Joe Bertram, Sr.

WHEREAS, the Subcommittee on Ethical Conduct of the Committee on Rules and Administration,
based on clear and convincing evidence, has made the following findings:

1. Joe Bertram, Sr., was first elected to the Minnesota Senate in 1980. He was reelected in
1982, 1986, 1990, and 1990. He currently represents District 14.

2. On the afternoon of September 26, 1995, Senator Bertram removed a black leather vest
with a retail value of$89.95 from Zapfs Leather Goods Store in Paynesville, Minnesota,
without paying for it.

3. The theft was observed by an employee of the store, who saw Senator Bertram place the
vest into a white plastic bag and walk out of the store without paying for it.

4. The employee reported the theft to the owner of the store, Charles Paul Koshiol, who ran
out of the store and saw Senator Bertram placing the plastic bag into the passenger side of
his pickup truck.

5. The store owner confronted Senator Bertram, who offered to pay for the vest. The store.
owner suggested that they go to the police station together to take care of the matter.
Senator Bertram declined, saying he did not want the police to find out about it. He then
went to his home.

6. The store owner took the vest and returned to his store, where he called the police.
7. Officer Tony Schmitt of the Paynesville Police Department went to the store, talked with

the owner, and gave him a ride to the police station.
8. Officer Schmitt called Senator Bertram and asked him to come down to the police station,

which Senator Bertram did.
9. At the station, Senator Bertram invited Officer Schmitt and the store owner to go to his

home to confirm that Senator Bertram had no other stolen merchandise there. They agreed.
10. The store owner rode with Senator Bertram to Senator Bertram's house. During the ride,

Senator Bertram told the store owner: "I'll give you more business, I'll do anything I can.
I'll give you more business, I'll bring my friends in; I'll buy more things from you, I'll give
you $1,000," if the store owner would not press criminal charges against him. The store
ownerdid not reply.

11. After the three men had completed their search of Senator Bertram's home, they returned to
the police station.

12. At the police station, Senator Bertram and the store owner met with the Chief of Police,
Bill Drager, in an interrogation room, about pressing criminal charges. Senator Bertram,
Chief Drager, and Mr. Koshiol agree that Senator Bertram told the store owner: "Please
don't do this. I'll bring you more business, I'll bring my friends in, I'll buy more things
from you," not to press charges, and that Chief Drager stood up, angrily said to Senator
Bertram, "Dammit Joe, who do you think you are? Do you think you can buy this thing
off? I would advise you not to say any more," and left the room. Mr. Koshiol testified that
Senator Bertram also said, "I'll give you money," but Chief Drager testified he did not
recall Senator Bertram saying anything with regard to giving Mr. Koshiol money.

13. On September 29, 1995, before the Honorable Bernard E. Boland, Judge of Stearns County
District Court, Senator Bertram pleaded guilty to a violation of Minn. Stat. § 609.52, Theft,
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a petty misdemeanor, and was sentenced to a fine of $150, plus surcharges and various
fees.

14. Senator Bertram has paid the fine, surcharges, and fees, a total of $194.
15. On October 3, 1995, Senator Bertram resigned his position as chair of the Committee on

Agriculture and Rural Development and his position as chair of the Subcommittee on
Veterans of the Committee on Governmental Operations and Veterans.

16. At the hearing on this matter before the Subcommittee on Ethical Conduct, January 3,
1996, Senator Bertram partially repudiated his guilty plea to the shoplifting charge.
a. He declined to affirm that he believed that it's dishonest to take a vest out of a store

with the intent not to pay for it.
b. He declined to affirm that he had told the truth when he pleaded guilty.
c. He said that, ifhe had seen the police report before pleading guilty he would not

have done so.
d. He said that, "it was our attempt as a family to stop this charade and to end it and to

to on and get it behind us and that is the purpose of me at that point pleading guilty
to a petty misdemeanor."

e. He said that he admitted in court stealing the vest only to avoid a jury trial that
would have imposed further pain on his family.
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1 (Followingtestimony of the witnesses, and before Mr. Resnick's closing statement, the

2 following discussion occurred.)

3

4 SENATOR NOVAK: I have a question of the counsel, but should I do that now or later?

5 SENATOR REICHGOTT JUNGE: OfMr. ResniCk?

6 SENATOR NOVAK: No, our counsel.

7 SENATOR REICHGOTT JUNGE: Go ahead.

8 SENATOR NOVAK: I just want -

9 SENATOR REICHGOTT JUNGE: Senator Novak.

10 SENATOR NOVAK: I just want, Madame Chair, I just want to make sure that I

11 understand what the law actually is based on what circumstances might or might not be

12 concerning the possibility of the offering of a - what was the term you wanted used instead of

13 bribe?

14 SENATOR REICHGOTT JUNGE: Offer of money.

15 SENATOR NOVAK: Offer of money. It would be my understanding that if an offer of

16 money was made to a public official that that is a crime of a significant nature. If an offer of

17 money is made to an individual and it's accepted, it's an established crime, I would imagine

18 going, possibly going both ways, of a significant nature. My question is, is it a crime if an offer

19 of money is made to a nonpublic official and it's not accepted? That offer is made before any

20 other legal or illegal, alleged illegalities have been processed, legally, with law enforcement

21 agencies.

22 PETER WATTSON: Madame Chair, Senator Novak, I think to put this in context, we

23 should take a look at that law that's in question here and its about the second to the last page in

24 the Bertram tab. It's a copy of Minnesota Statutes, section 609.42, Bribery. The first part of

25 subdivision 1 starts out by saying that the following is bribery and the penalty may be

26 imprisonment for not more than ten years or a fine of not more than $20,000, or both. That

27 makes it a felony. We're talking about a felony. The first set of circumstances is the one you

28 described first, where a person made an offer to a person who is a public official with intent

1



thereby to influence the person's performance of the powers or duties as such officer or

2 employee. It's not simply the acceptance. It doesn't require the acceptance. It's the making of

3 the offer to the public official is a bribe.

4 SENATOR NOVAK: So, Madame Chair, counsel.

5 SENATOR REICHGOTT JUNGE: Senator Novak.

6 SENATOR NOVAK: Theoretically, if Mr. Bertram had made that kind of an offer to say

7 the police chief and that were established to be a fact, that would unquestionably be -

8 SENATOR TERWILLIGER: Madame Chair, I'm a little confused.

9 SENATOR REICHGOTT JUNGE: Senator Terwilliger.

10 SENATOR TERWILLIGER: If you look at that first paragraph, an offer to a public

11 official, this was not to a public official, it was the reverse. It was to an individual which would

12 then apply to subparagraph 3, as I read it. IfI'm looking correctly at three, which is "offers,

13 gives, or promises to give directly or indirectly any such benefit, reward, or consideration to a

14 person who is a witness or about to become a witness in a proceeding before a judicial or hearing

15 officer with intent that the person's testimony be influenced thereby or that the person will not

16 appear at the proceeding."

17 SENATOR NOVAK: Well, Madame Chair, Senator Terwilliger.

18 SENATOR REICHGOTT JUNGE: Senator Novak.

19 SENATOR NOVAK: I understand that, and I apologize for working this through in a

20 way that I can understand it, but I wanted to go through the combination of possibilities that

21 either did or did not happen so that I could clearly understand the context of law and the

22 possibilities inherent in that, so I - I frallkly understood the answer to my question before I asked

23 it in the first sense, but because of the differerit parties that have been involved based on all sorts

24 of different testimony, I just wanted to track through this as the counsel was beginning to do, so I

25 probably shouldn't have interrupted him, but I'm trying to systematically either eliminate or add

26 to the list of possibilities so that I can match them up later with whatever we determine we think

27 did or didn't happen.

28 PETER WATTSON: Madame Chair, to proceed then, the offer then is a crime under

2



number 1, paragraph number 1. Paragraph number 2 -

2 SENATOR NOVAK: So, again, just to clarify - as I'm trying to understand, as I

3 understand it there's differences between offers, acceptances, and who those offers of money are

4 offered to, as I understand it, there's also, it's differentiated between public officials, nonpublic

5 officials, in some cases it could be a crime to offer and other cases it wouldn't and almost all

6 cases it would be a crime to receive in exchange for, that's what I'm trying to make sure I

7 understand.

8 SENATOR TERWILLIGER: Madame Chair.

9 SENATOR REICHGOTT JUNGE: Senator Terwilliger.

10 SENATOR TERWILLIGER: Senator Novak, my apologies for interrupting the direction

11 you're trying to go, it's just that in this situation, I guess, I was looking at it this isn't - we're not

12 considering the public officer here, the public official is not being made the offer to, he was the

13 person in this instance making the offer.

14 SENATOR NOVAK: Madame Chair, Senator Terwilliger, I understand that, although in

15 the context of this testimony, it appeared - depending on - listening to one person's testimony, in

16 this case the police chief, in theory, if certain things that have been alleged had been alleged to

17 have happened with a different person in the same room, in this case the police chief, that would

18 change the context of the application if, in fact that it happened, so I was just trying to go through

19 the different possibilities and make sure I understood the context and law, working my way back

20 to what's being alleged, but helping myself out, I guess, in terms of providing you with a better

21 understanding of-

22 SENATOR REICHGOTT JUNGE: Senator Novak.

23 SENATOR NOVAK: - I mean this is a serious crime if this were in fact to have

24 happened.

25 SENATOR REICHGOTT JUNGE: And this is a serious question. I think this is a

26 question that we do need to talk about at some length as to what all this means. I'd like to

27 suggest now that I know the context of your question and the involvement of it, I think out of

28 consideration to our witnesses who are from out of town I'd like to finish with them and then we

3



can tum to this as more of a committee discussion if that's all right with you.

2 SENATOR NOVAK: That's fine, that's why I asked.

3 SENATOR REICHGOTT JUNGE: All right, and you did ask but I didn't understand the

4 nature of the question.

5

6 (The following discussion occurred after the witnesses were excused and after Mr.

7 Resnick had made his closing statement.)

8

9 SENATOR REICHGOTT JUNGE: Members, we seem to have one issue outstanding

10 here, perhaps counsel and Senator Novak can go through this issue quickly so that we can, we

11 can adjourn this evening.

12 SENATOR NOVAK: Thank you Madame Chair. What I would appreciate getting

13 information on, just making sure that I understand the context of law and penalties is if -- it is my

14 understanding that if an offer of money is made - it is my understanding that if an offer of money

15 is made to a public official, that that would be a significant crime. Also, clearly if an offer of

16 money was made and acceptance was there, that would also be a crime. My question is if an

17 offer of money is made to a nonpublic official, but it's not received, is that a crime? That's my

18 first question.

19 PETER WATTSON: Madame Chair, Senator Novak, as you say, the first kind of

20 conduct, if an offer were made to a public officer, that's covered by number one, that's a crime.

21 If the officer receives or agrees to receive the something ofvalue, that's a crime under paragraph

22 2, but we're not dealing with either situation in paragraph 1 or paragraph 2, on the facts before

23 us. Our facts are more similar to the situation in paragraph 3, which deals with an offer that's

24 made to a person who is a witness or about to become a witness in a proceeding before a judicial

25 Or hearing officer with intent that the person's testimony will be influenced thereby or thatthe

26 person will not appear at the proceeding. In that case, the person to whom the offer is made need

27 not be a public official. It's a person who is or is about to become a witness in a judicial

28 proceeding.

4



1 SENATOR NOVAK: And, Madame Chair.

2 SENATOR REICHGOTT JUNGE: Senator Novak.

3 SENATOR NOVAK: Counsel, if that were to have happened, in the circumstances that

4 have been described, what level of crime would that be? Is that dependent on the amount of

5 money that was offered or just by the action itself?

6 PETER WATTSON: Madame Chair.

7 SENATOR REICHGOTT JUNGE: Mr. Wattson.

8 PETER WATTSON: Senator Novak, no, it doesn't depend on the amount of money that

9 was offered.

. 10 SENATOR NOVAK: All right. Then what level of a crime is it?

11 PETER WATTSON: Regardless of the level or the amount of money that's offered, it is a

12 felony subject to imprisonment for not more than ten years or payment ofa fine of not more than

13 $20,000, or both.

14 SENATOR NOVAK: Madame Chair, Counsel, is that also the case if that offer were

15 made and not accepted and that process took place before any legal processes had been fulfilled.

16 In other words, if it's a prospective.

17 SENATOR REICHGOTT JUNGE: Mr. Wattson.

18 PETER WATTSON: Madame Chair, Senator Novak, clearly if the person to whom the

19 offer is made has no connection with a judicial proceeding, then there is no violation of the

20 statute, there's no crime. If the person is in or about to become a witness, then there's a crime

21 and the question, I think for the committee to ponder over the next several days, is whether in

22 this case the person to whom the offer was allegedly made was about to become to a witness in a

23 proceeding. That's a legal question, I think, as to when you are about to become a witness in a

24 judicial proceeding. There had been no judicial proceeding begun at this time, but there was to

25 be a judicial proceeding once the complaint was filed. This is a matter that, I think, will demand

26 some research on my part to see what the cases say about when you are "about to become a

27 witness."

28 SENATOR NOVAK: The last question I have, Madame Chair, for either the counselor
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1 I'd also especially appreciate the thoughts of our two colleagues here, until Mr. Resnick's last

2 comment, where he put out a theoretical basis for a difference of opinion, that in fact could

3 conclude with the notion that neither party lied, would it be your impression or not your

4 impression that based on the testimony tonight, somebody perjured themselves?

5 CHIEF JUSTICE DOUGLAS AMDAHL: You want me to answer that question.

6 SENATOR NOVAK: Yes.

7 CHIEF JUSTICE DOUGLAS AMDAHL: I think someone -

8 SENATOR NOVAK: someone perjured themselves?

9 CHIEF JUSTICE DOUGLAS AMDAHL: That's my feeling. You've got the same -

10 maybe you c'an answer that question yourself, because you'll have to do it yourselves.

11 SENATOR NOVAK: That was my feeling too, but I was wondering what other thought,

12 I'd appreciate Mr. Sheran's opinion, ifhe has one, on that subject. Whether he thinks that's clear

13 or not.

14 CHIEF JUSTICE ROBERT 1. SHERAN: The problem I would have if! were in your

15 position is trying to determine whether or not the storekeeper witness is a reliable witness with a

16 good recollection and without an~ motivation to falsify. I'd ask myself those questions with

17 respect to what he had to say and if I came to the conclusion that he does express himself

18 accurately, that he seems to have a good memory, he does not have a motivation to falsify, that

19 he understands the significance of what he's testified, then I would feel that testimony would

20 have to be given a very strong consideration. But my experience teaches me that when a person

21 is in an awkward spot, they will sometimes recollect things in ways that are not accurate. Not

22 with the thought -- the characterization of themselves as being perjurers, but because human

23 nature being what it is, there is that disposition to put a twist on things that favors one's posture,

24 and the problem I think that,You have to do is to look at the witnesses who appeared here and the

25 manner in which they testified, their motivation or lack of motivation to report things accurately

26 and decide whether one or the other is reporting things as they in fact occurred. The idea that

27 they can both be reporting what occurred accurately is, that's not possible. These are tWo

28 different, dramatically different versions of what occurred. I see it, the role of this committee is
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the fact finders to make a choice between those two and were I in your position, the

2 considerations that I would be running through my mind are those that I have recited to you and

3 I'm not prepared to go beyond that.

4 SENATOR NOVAK: Thank you.

5 SENATOR REICHGOTT JUNGE: Counsel.

6 PETER WATTSON: In connection with - I heard your response to Senator Novak's

7 questions, I wanted to raise an additional issue.

8 SENATOR REICHGOTT JUNGE: Okay. Mr. Amdahl, did you want to add something

9 or are you-

10 CHIEF JUSTICE DOUGLAS AMDAHL: No, I was just thinking that our role here is to

11 consider discipline. Your job is to determine whether or not discipline is warranted.

12 SENATOR REICHGOTT JUNGE: At this time, I think we're getting there and very

13 closely. Can we tie up this level of questioning and I do think the hour is late and we need to

14 adjourn. So, Mr. Wattson, a final comment.

15 PETER WATTSON: Madame Chair, Senator Novak's questioning was designed to

16 determine what was required to prove the commission of a crime and I talked about the - my

17 need to determine, for myself at least, and I think maybe for the committee, of whether the

18 elements of a crime had been established here, but as you said earlier, the committee's

19 jurisdiction is not limited to crimes. That, even though th.e conduct that the committee finds to

20 have occurred might not fit within the letter of this definition of the crime in paragraph 3, the

21 committee might find that that conduct, while not illegal, was unethical or improper.

22 SENATOR REICHGOTT JUNGE: That's a good final point. Members of the

23 committee, I'm going to make a couple of requests. If you want any further information, we

24 need to know that. You need to make the request of us. I personally would like a transcript of

25 our good and fair court reporter of the testimony of Mr. Koshiol, the chief, and Mr. Bertram, and

26 Senator Frederickson.

27 SENATOR FREDERICKSON: Madame Chair, could I have similar copies?

28 SENATOR REICHGOTT JUNGE: I will have that distributed to all the members and our
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1 outside counsel. And, in addition, I would particularly like to receive the testimony of Senator

2 Solon, and I will distribute that as well. Those are my requests. Does anybody else have further

3 requests? Okay. Again, I want to express my incredible appreciation to the two of you. You

4 have been an incredible help. More so than I had ever, ever dreamed in each of these procedural

5 issues. I appreciate very much your candidness and your willingness to work with us. The hour

6 is late, I know that you will be now deliberating among yourselves. Can you tell me what it is

7 you expect to provide? I understand that you'll be providing some written comments to us then

8 in time for the hearing on Tuesday, have you -

9 CHIEF JUSTICE DOUGLAS AMDAHL: I probably am going to submit something.

10 SENATOR REICHGOTT JUNGE: Will they be individual comments or do you wish to -

11 CHIEF JUSTICEDOUGLAS AMDAHL: I'll talk to Justice Sheran about that, I think he

12 isn't but -

13 SENATOR REICHGOTT JUNGE: Or is it -

14 CHIEF JUSTICE DOUGLAS AMDAHL: I can't tell you now, but I will let you know in

15 a couple of days.

16 SENATOR REICHGOTTJUNGE: All right. Perhaps I should just talk with you

17 individually then as to how you wish to proceed at this point then, but we value your advice, look

18 forward to it someway on Tuesday.

19 CHIEF JUSTICE ROBERT J. SHERAN: I think that I've explained to you the reason I

20 can't be here next week. I'll be glad to respond to any questions that you may have based on any

21 information that you may care to send me and if you wish to contact me, the way to do that is

22 through Darla Vashlow, my secretary, who is at 4200 IDS Building in Minneapolis, the

23 telephone number is 371-3211, and she will know the mechanics of doing that. I hadn't in mind

24 any thought of preparing any written observations because I must say that I feel that the

25 proceedings as they were conducted were in conformity with the requirements of due process,

26 which is the area to which I would, on the basis of experience, be particularly sensitive and then I

27 think that the judgments as to' what the testimony of what witnesses are to be' the basis of your

28 factual determinations, your background of knowledge and experience is, at least the equivalent
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of anything I'd have to offer, over and above the comments I've previously made. The other

2 aspect of it would have to do with the range of impositions that you may decide to invoke and

3 you haven't reached that point yet, but I think in that area, at least from'my perspective,

4 practically all of that would be a matter ofjudgment based upon common sense and experience

5 and the members of this committee have that in abundance so I really don't think I'd have that

6 much to offer there, but any specific questions, I'm available to respond to inquiry from the chair

7 or through Peter acting for you.

8 SENATOR REICHGOTT JUNGE: All right. .In view of the time, why don't I think

9 about that with Mr. Wattson and convey a request to you then.

10 CHIEF JUSTICE ROBERT J. SHERAN: That would be fine,

11 SENATOR REICHGOTT JUNGE: Before you leave.

12 CHIEF JUSTICE ROBERT J. SHERAN: No problem.
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